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r-tLE NO: 29142.<)(11102~ 

Re: Endangered Species Act Co11sul1atio11 on EPA Rulemaking to Establish Additional 
Restrictions on Cooling Water Intake Structures at Existing Facilities 

Dear Adrninistralm McCarthy, Ms. Wieting, and Mr. Frazer: 

W<.: submit this letter on behalf of the Utility Water Act Group ("UW AG"} to express our 
com~crns with nngoing Endangered Species Act ("ESA") consultation over the U.S. 
Lnvironn1cntal Prolcction Agency 's ("EPA") proposed restrictions for cooling water intakt: 
structures ("CWISs") at existing facilities. 

lJWAG lllcmbcrs operate power plants and other facilities that generate, transmit, and 
clislributc electricity to residential, commercial, industriul , and instillltional customers . Many 
or UW AG 's rncmbcrs operate facilities with cooling water intake siruclUr ·s th at wi I I be 
subject lo the "Finul Regulations to Establish Requirements for Cooling Water Intake 
Structures at Existing Facilities uncl Amend Requirements at Phase I Facilities" ("section 
3 I 6(b) rule") scheduled to be signed by EPA by November 4. 2013. 
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When final, the section 316(b) rule will place new restrictions on cooling water intake 
structures al existing power plants and manufacturing facilities. The creation and operation of 
those intake structures already have been authorized under other stale and federal laws. The 
proposed rule, 1 which docs not authorize the creation of any new intake structure hut inst.cad 
only places restrictions on cooling water intake structures ut existing facilities, is designed to 
1ni11irnizc adverse environmental impacts by protcl'.li11g aquatic organisms (including but not 
lilllited lo ESA-listcd species) from e11trni11lllenl und impingement. Thus, the proposed ruk 
will have only beneficial effects on listed species. Indeed, EPA determined that the proposed 
seclion 3 I 6(b) rule will "reduce impacts lo listed species from cooli11g water i11take 
structures" and ''will not cause adverse effects l!IH.I will benefit affected species whether 
threatened, e11dangered or otherwise."2 The proposed rule also contains a provision 
specifically requiring permit writers to i111posc rnure stringent requirements, as necessary, to 
ensure compliance with requirements of State law, Tribal law, or other Federal law, including 
but not limited lo the ESA, Marine Ma111111al Protection Act, the Coastal Zone Management 
Act, and the Magnuson-Steven Fishery Conservation and Management Act. 

EPA correctly observed in its biological evl!luatinn that formal ESA section 7 consultation is 
not required if EPA determines, and the National Marine Fisheries Service (NMFS) and U.S. 
Fish and Wildlil'e Service (FWS) (jointly, the Services) concur, that the proposed rule is 11nt 
likely to adversely affect listed species. Yet there is no indi ·ation that the Services rnncurred 
in EPA~~ determination that the rule is not lilfoly to adversely affect listed species. Instead, 
EPA and the Services h~tve now engaged in an unnecessary formal <m11sult ~1tion proce~s that is 
delaying and increasing the costs of the rulemaking, and occurring with no public scrutiny or 
involvement. 

Wv. urge the Surviecs and EPA to accounl for the Go11cc1'11s set forth in this lefter. 

1 76 l·ed. Reg. 22,174 (Apr. 20, 201 IJ. 
2 1.ell.lT fn.i 111 l~nbert K. Wood, Dir, l'.l'A, 10 Doi111a Wieting, Dir., NMFS, and (iary Fiaz.er', /\ssis1a111 

Di r., I ;'vVS (Ju11e 111. 20 I l ), <1l'<1i/11ble 111 l1t1p://Jnsidn·pa.rn1n/iwprik hi rnl'lli lec=jul:!o l y;f.2h:pa2il I \. 12,1 la pdl 
(I 11ilia1iu11 of Funnal C1111sultatio11 011 ihc EPA 's liinal lh:gulal11ms 11i Establish Hequi1t·111c111s for Cooli11g Waler 
Intake SlnH.:lures al E.~isling Facililies and /\111eml l<t:quiremc111s al l'hase I Facilili1:s) (hcrcinulkr, "EPA 
Co11sulia1io11 Leller''). 
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First, during consultation, the agencies must base their determinations of the effects of the 
proposed secLiou :~I 6(b) rule ou e!Tecls to species that will occm as a result of the proposed 
section 316(b) rule in relalion to existing baseline co11di1io11s today. The agencies' 
detcr111i11ations with respect to jeopardy, adverse modification or other effects may not be 
based on additional restrictions that the agt:ncies may believe that EPA could impose in the 
new rule. Potential or hypothetical future regulations do not form the baseline for 
determining dTccts. 

Second, because the proposed section 3 I 6(b) rule will have only beneficiul effects on listed 
species, the Services should conclude consultation with either a "not likely lo adversely 
affect" concurrence, or a biological opinion finding that no jeopardy or adverse modification 
will occur as u result of the rule. 

Third, any analysis of baseline environmental conditions or the effects of the proposed section 
:116( h) rule mus I be based on "scienti fie data." The ESA requires use of the "best sci en ti fie 
and commcn.:ial data available," 16 U.S.C. s I 536(a)(2), which precludes reliance on 
speculation or surmise as a substitute for scientifically derived, verifiable data. As EPA 
acknowledges in its biological evaluation, there is a high degree of uncertainty regarding the 
possible overlap uf facilitit:s that 111ay be subject Ln the proposed action with the habilat of 
listed species. 

Finally, ESA consullalion procedures provide no basis for the imposition or additional 
restrictions where only beneficial effects will occur. Thus, the consultation process should 
not result in the imposition of new restrictions in !he Jlnal section 3 l 6(b) rule. In fact, any 
new restriction that arises not from the rulcmaking process, but from closed-door consultation 
procedures, would violate public notice and comment rulemaking requirements of the 
Adminislrntivc Procedure Act (''APA"). 

For the reasons more fully set forth below, formal consultation on the section 3 I 6(b) rule 
should be promptly concluded with a not likely to adversely affect concurrence. 50 C.F.R. ~ 
402.14(1)(3). If the agencies nonetheless continue with formal consultation, they must 
evaluate the effects of the proposed section 3 I 6(b) rule based on changes lo currenl baseline 
conditions today. Because the proposed rule will have only beneficiul effects, the Services 
should conclude consultation with a "not likely to adversely affect" concurrence or a 
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biological opinion finding that no jeopardy or adverse modification will occur as a result of 
the rule. 

I. Formal Consultation on the Section 3 l 6(h) Rule is Not Warranted. 

Formal section 7 consultation was not required and should not have been initiated for the 
section 316(b) rule. The administrative record demonstrates that the rule will have "purely 
beneficial" effccls on threatened or endangered species. In these circumstances, the Services' 
regulation s, Endangered Species Consultation Handbook, and case law all support a "not 
likely to adversely affect" determination:i which negates the need for formal consultation. 

Linder ESA section 7(a)(2), federal agencies consult with FWS and/or NMFS, when required , 
to insure that agency action:,: are not likely to jeopardize the continued existence of a 
threatened or endangered species, or cause dest.ruction or adverse modification of the species' 
designat.ed critical habitat. 16 U .S.C. § l 536(a)(2). If an agency determines that its action has 
"no effect," consultation is not required. 50 C.F.R. §402. I 4(a).4 Otherwise, if an agency 
determines that its action "may affect" listed species or critical habitat, it may either initiate 
informal consultation with the Services to determine whether formal consultation is required, 
1Jr it may proceed directly to formal consultation with the Services. 

If informal co11sultation is undertaken , and the action agency determines with the Service's 
concurrence that the action is "not likely to adversely affect" listed species or designated 
habitat, consultation concludes without formal consultatio11. The Handbook explains that a 
"not likely to adversely affect" determination is appropriate "when effects on listed species 
are expected to be discountable, insignificant, or co111plet:ely beneficial." Handbook at 3-12. 
Formal consultation is required only if a "may affect" determination is made and the Service 
does not concur in a "not likely to adverse! y affect" determination. 50 C.F. R. § 402. I 4(b )(I). 

i FWS, Endangered Spcl"ies Co11~ultalio11 llandhciuk: l'rm:edurcs for Cond11c1ing Co11sul1a1io11 and 
C 'onle rl!11ce Ac1ivilies Ur\(kr Section 7 or lhe Endangerl'd Species At:I al E-11, E- 12 (Mar. 1998) (herei11alk1 
·' I-I amlhook" ). 

1 An:ording Lu the Services, a "110 effect '' delcn11i11u1inn is 1101 apprnpriate when an el feet may occur. 
i11c ludi1 1g discounlahlc, insignilica nl, or completely beneficial clTL~cts. See Handbook at 3- 12. 
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B. The Secti nn J I 6(b) Rule Wi ll Huve Purely Ben fi cial Effects. 

111111 • pn po~ ·d ."Clio11 . 16(11) ml '. EPA hn: indud <l technology-ba. ed requ irem ' nls lo 
resiri ·1 impingi.:mt: nt and i.:11t ra i11111c111 <I' aq11t11i · or •an isms ut all cxL ting puw r gen rating, 
111a m1 fuc1uri11g, and i11dustrial fadli ties with cooling waler intake slruclurc. withdrawing more 
than two million 7 allo11:-. pt:r day. 76 _. •cl. Reg. 22, 174 (Apr. 20, 201 1 ). For impingement 
(organisms pinned against intnkc screens), EPA proposed 10 set performance standar I · based 
un use of ad vanced trav ling screens with fish returns, which EPA finds are available for all 
fo<.:iliti es and achieve perfurmancc comparable to wet recirculating cooling at a cost ten times 
low ·r than recirculating cooling. 76 fo"ed. Heg. 22,204-05. For entrainment (organisms drawn 
llmwgh inlak~ screen!\), EPA propos I that requirements be established by National Pollu!Unl 
Disl'1111 rg ' Elin inutio11 Syst ·rn (''NPD ;;S") permit authorities (either EPA or states wi1h 
tld t;gnted pt'rr11 it aut ltori l y) on a si IC-sped tk basis based on factors including costs, benel'ils, 
und · 11 iro111111!111al : id · - ~· new, ol' avai lable tcdrnologies. 76 Fed. Reg. al 22,207. EPA 
co11sidered the establishment of pcrfornrnnce s1.a11<Jartls based on "losed-cyclc conlin l:'. systems 
(which coul aud recirculutc water for reuse), but fonnd chat ins1alling ·I >S d- y ·le cooling 
systems was not "practically feasible" at all sites ba: ·<.I on fa ' tors related lo energy r liability, 
air emissions permits, land availability, and re111aining useful life of lh • l'aci lities. /cl. 

EPA appropriately determined that the proposed section 316(b) rule for existing facilities is 
not likely to adversely affect listed species . In its June 18, 20! 3 letter on initiation of formal 
consultation, EPA states: 

Because !he section 3 I 6(b) rule will reduce impacts to listed species from cooling 
water !in]lukc structures, the Agency continues to believe that it will not cause 
adverse effects and will hencfit affected species . . .. Nonetheless, the EPA has 
decided to requesl formal consultation lo ensure full and expedit.ious 
consideration of the impacts to listed species under section 7(a)(2).5 

In i.lddilion, ulthouglt the available copy of PA' s biological evaluation ("BE") for the section 
3 I 6(b) rule i. redacted, lhat copy indi cates 1lw1 •PA concluded that the rule will have only 
b~11c l'icin l ' ff -· Is l ~ ll listed spl!c ie~ .a llh ou~lt ~l ~c · • 11atur~ and magnitude of benefic.ial effects 
will he Lkpcndenl' 1111 u vanely ol la ·tors. ' l.:. PA explmned that the proposed section 316(b) 

' See El'i\ Cunsu ltalion l.~llL'.r 
" EP /\, l~S /\ 1:1 ioh1gical Evalual iun lrn CW 1\ Sl:L"I ion J l 61.b) Rulemaking <ll 'JO I) une I 8, 20 I 1) 
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rule "reduces the adverse environmental impacts ("AEI") to aquatic biota and communities 
caused by withdrawals of water from streams, rivers, estuaries and coastal marine waters by 
CWISs."7 

We agree that EPA's proposed section 316(b) rule for exi sting facilities will not. cause adverse 
effects to listed species. Indeed, there is no evidence in the administrative record that the rule 
is likely to cause adverse effects. Rather, the administrative record demonstrates that the 
effects of the proposed rule will be "completely beneficial." Handbook at 3-12. Therefore, 
the proposed rule should not be subject to formal consultation under section 7. ld.8 

C. The Services Should Have Cm1ducled_lnform!J.l Consultation by Issuing__!LNot 
LJk~ lo f\_Q__v e rsc I y_A ff ~l_~QJJD!rL~!l<:'._~. 

The regulations, the Handbook, and case law all support issuance of a "not likely to adversely 
affect" concurrence for EPA 's proposed seclion 3 I 6(b) rule because, as EPA determined, the 
proposed section 3 I 6(b) rule will have only beneficial effects on listed species. A "not likely 
to adversely affect" determination is appropriate "when effects on listed species arc expected 
to be discountable, or insignificant, or completely beneficial." Handbook al J - 12; see Friends 
of tile Wild Swan v. U.S. Forest Serv. , 875 F. Supp. 2d 1199, 1209 (D. Mont. 2012) . Thus, the 
Services should have issued a "nol likely to adversely affect" determination for the proposed 
section 3 I 6(b) rule, thereby concluding informal consultation. 

' Id. at l. 
~ EPA has not previously engaged in formal consultalion 011 any prior section 3 I 6(b) rulcmakings, nor 

was it requirl'd to do sn. In fact, during the Phase I rulenwking EPA stated, 'Tht: regulation docs not aulhurize 
any activity I.ha! may have an effect on listed species. Rather, ii sets minimum, tcchnology,based standard~ for 
!he local ion, design, construction and c:apacily of intake structures that must be met in NPDES permits issued lo 
rm:ilitics !hut withdraw waler for cooling purposes." EPA, Response to Public Comment, National Pollutant 
Di scharge Eliminaliou System -- Regulations Addrcssiug Cooling Water Intake Structures for New Facilities, al 

120 (Jan. 2, 2002) (briefly referred lo by EPA as ''Response lo Pub.lk Comment : CWA Section J l 6(b) Nt:w 
Facility Ruic - Final") . 
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II. The Only Effects of the Section :'16(b) Rule on Listed Species or Critical Habitat 
Are Incremental Impacts of the Rule in Relation to Existing Baseline Conditions. 

Congress plainly stated in ESA section 7(a)(2) that the purpose of consultation is lo determine 
whether "action authorized, ji111ded, or carried our" by an agency is likely to cause jeopardy 
or adverse modification. 16 U.S.C. § I 536(a)(2). Likewise, Congress specified that a 
biological opinion must "detail[] how the agency action affects the species or its critical 
habitat." Id.* I 516(h)(:\)(A). The statute makes plain that the focus of consullation is on the 
effects to species that re.rnl1Ji«1111 m1 agency's (/clion. Correspondingly, the consultation 
regulations specify that the "effects or the action" are the "direct and indirect effects of an 
nclion . . . that will be (lc/c/ed to the environmental baseli11e." 50 C.F.R. ~ 402.02 (emphasis 
added). The baseline is comprised of "post and prese111" impacts of activities as well as 
anticipated illlpacls of other actions "tlHtl have alreody undergone" consultatio11 . Id. 

Although EPA correctly concluded that the section} 16(b) rule will have only beneficial 
effects on listed species, EPA confused the analysis by stating that the section 3 J 6(b) rule 
"may allow as many as 215 [threatened and endangered] species and 30 critical habitats of 
!threatened und endangered species] lo continue to be affected." See EPA Consultation 
Letter. EPA' .~ statemenls with respect to effects that will "continue" and the Services' 
apparent refusal lo concur in a ;'not likely lo adversely affect" determination point to a crucial 
flaw in the agencies' analysis that rnust not be allowed to misdirect the consultation process. 

Baseline effects that exist prior to and "contimte" after an action are not effects of the action. 
Rather, the effects of an action arc rhose effel:ts caused by a specific agency action (here the 
proposed section} l 6(b) rule), and which are "added lo the environmental baseline." 50 
C.F.R. § 402.02. The effects of the proposed section 3 I 6(b) rule manifestly will be to reduce 
baseline effects to listed species, not add to those effects. To the extent that EPA 's statement 
may be interpreted to treat "continued" haseline effects as effects of the proposed section 
3 I 6(b) rule, that interpretation must be rejected as inconsistent with the statute and 
regulations. EPA uthcrwise maintains in its le11er that the rule will ;'reduce impacts to listed 
species from cooling water I in] take structures" and "will not cause adverse effects." EPA 
Cnnsul!atilln Letter. Indeed, in its BE for the proposed section l 16(b) rule, EPA states, "The 
implcmc11tatio11 or rhe proposed act inn does not authorize any new activities or increased 
disclrnrgc 111 pollutants that would increase dlcl'ls 011 ESA listed species . 111 fact, Lhis action 
is likely tu reduce or minimize tlte potential effects of CW1S-related (irnpingemenl and 
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entrainment mortality] on ESA-listed species whose habitat overlap with lhe withdrawal and 
discharge zones of these rncilities." BE al 77. 

As the statute, regulations and Handbook make plain, the effects of the section 316(,b) rule are 
lo be determined based 011 changes to current baseline conditions today, and not based on 
whether baseline conditions continue or on additional restrictions that the agencies may 
believe that EPA could impose in the new rule. Thus, agencies must determine the effects of 
the rule based on the reductions in impingement and entrainment that would result from 
EPA's proposed rule. 

A. ~Ml!.y Affect" or" Adv~L~~b' Aftec:l'' .Q~J.~r.mi.D.ati~llLMJ!~t BtU1li~S'.il.QDJ11~ 
lm;xs~.m~1tw.lm12a ct_ Re ~mJ.\i.!1&.Emm_tl)_~_P.r~wo~1,;-~LL\_g!im.1. 

It is essential for the Services to recognize that a "may affect" or "adversely affect" 
determination must be based on the incremental impact to listed species or critical habitat that 
results from the proposed section 3 I 6(b) rule, not from baseline conditions, and nol based 011 

whether the section 3 l 6(b) standard could have been more protective of listed spcdes. 

Effects arc determined based on changes that result from the specific agency action in relation 
to baseline conditions without the agency action. The regulations define "effects of lhe 
action" as the "direct and indirect effects of an action ... that will be added to Lile 
environmental baseline." 50 C.F.R. § 402.02. The environmental baseline includes "past and 
present impacts of all Federal, Stale, or private act inns and other h11rnan activities in the action 
area," as well as "'anlicipated impacts" of oilier proposed federal agency actions "that have 
already undergone" consultation. Id. 

The Handbook explains that the baseline is a "snapshot" of "the current status of the species" 
and "does not include the effects of the action under review." Handbook at 4-22. 
Accordingly, a "may affect" or "adversely affect" determination should be based on the 
incremental impact on listed species that result from the agency action under consultation, not 
on impacts allributable to other past, present, or future actions. See Nat' I Wildl(f'e Fed'n v. 
NM FS, 524 F. 3d 917, 929-930 (9th Cir. 2007); Jn re Consolidated Sal111011id C(/ses, 791 F. 
Supp. 2d 802, 912 ( E. D. Cal. 2011 ). 
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In National Wildl!f~ Federation, the U.S. Court of Appeals for the Ninth Circuit addressed 
what effects should be considered in the environmental baseline when analyzing a plan for the 
continuing operation of an existing federal dam system. Nat'l Wildlife Fed'11, 524 F.'.hf at 
930. The agency had assessed tile effects of the proposed plan in compurison to a ·'rel'ercnce 
operation" consisting of a hypothetical regime of operating the darns that "was the must 
beneficial to listed fishes of any possible operating regime." Id. at 926. The court rejected 
the "reference operation" approach, finding tlrnt the analysis must focus on the action's effects 
;,when added to the underlying baseline conditions." Id. at 929. The court distinguished the 
effect or the agency's proposed operution of the dams, which was al issue in the rulemaking 
and would be considered in the "effects of the action," from the effects on listed species of 
"[ t]he current existl!nce of the FCRPS darns," which "must be included in the environmental 
baseline" as an existing human activity. Id at 9 '.~(_) (emphasis added). National Wildlife 
f/ednutio11 dclllonslrates that the effects of itll action (in this case the section 3 I 6(h) rule for 
l'.xisting so11rce~) 111ust be determined based 011 changes that result from that action in relation 
to baseline conditions wi1hm11 tile agency action, focusing on the udditiomil harm or benefit 
caused hy 1 he action. 

B. The Effects of the Proposed Section 316(b) Rule Are the Beneficial Impacts on 
1=isted_Species of Impo~ng,_the_New Requirements for Cooling Water Intake 
~tnicture1i. 

In the context of the section 3 l 6(b) rulcmak ing, the "effects of the action" (to the extent the 
rule can be said to have any effect al all) are the effects on listed species of establishing the 
new requirements for cooling water intake structures that will be promulgated in the section 
] I 6(b) rule . The intake structures subject to this regulation already exist. This rule docs not 
authorize the creation of any 11cw intake structure, nor does the rule authorize the contim1cd 
nperntion or existing structure~. Alloculing and <lULhorizing the withdrawal nf water by 
specific users from specific waters is largely the prerogative of the srntes or other federal 
agencies. And the U niled States Army Corps of Engineers is separately responsible for 
permitting the placement of structures or other work in navigable waters or waters of the 
United Stales. This rule does not authorize any of these activities, nor does it purport to 
authorize the take of any listed species. Rather, EPA's action is the imposition of new 
restrictions on existing cooling water intake structures that will reduce impact~ related to 
impingement and entrainment. Therefore, to the extent that EPA's section 1I6(b) rule can be 
said Lu have uny effect on listeu species or critical habitat, any sucl1 effects would be limited 
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lo reductions in effects of previously authorized intake structures as a result of proposed 
impingement mortality performance standard and site-specific entrainment requirements. The 
only effects of the rule on listed species or critical habitat would be purely beneficial. The 
current status of listed species, and any lrnrms they 111ay face from ongoing cooling water 
in lake structure operations, are part of the e11vironme11tal baseline and are not caused by the 
sectio11 Jl6(h) rulernaking. 

EPA's finding that its proposed section 3 l6(b) rule would not adversely affect listed species is 
well grounded and supported by the administrative record. EPA found that the proposed rule 
"will reduce the current mortality of aquatic.: organisms," and thut only the "magnitude of 
mortality reduction" is still in question. EPA Consultution Letter. Thus, the effects will be 
completely beneficial, and while there may be some question how beneficial those effects will 
be, a biological opinion is not needed to de1enni11e the degree of benefits nor do corn pa ml ive 
benefits provide a basis for regulation under the auspices of formal consultation. The fact that 
the only expected effects wilt he beneficial justifies a "not likely t.o adversely affect" 
de ten 11 i nat inn. 

While perhaps inadvertent, we are however troubbl by EPA's statement in its Consultation 
Letter that "the rule may allow as many as 215 [listed] species and 30 critical habitats or 
[listed] species to c:onlinue Jo be affected." EPA Consultation Letter (emphasis added). This 
statement could be read to suggest that EPA has adopted a faulty analysis of ESA section 7 
requirements that attributes any adverse baseline effects that remain after an agency action to 
the agency action.9 By such reasoning, any protective agency rulemaking would be required 
to either eliminate all adverse baseline cnviro11n1e11tal effects, or be deemed the cause of tliusc 

''In joint comments suhmiucd by environmental groups including Rivcrkccpcr, Sierra Club, and 
NRDC, lite groups asserl that EPA was rcquin~d lo l:onsull on the erfcct ur the nile' s "autltoriziation ol'J 
rn111in11cd opcriltlllll of existing cooling waler intake stntcltm.:s in a fllillllll:'r thut EPA clai111s will al hesl 
'minimize' owr a11 c.\ln.:mcly extended schedule · and, signirica111ly, will not end -- the killing of lisl1 and other 
aquatic organisms, as well as the wholesall: degradation of aquatic ccosyste111s by CWISs." Rivcrkccper, ct al., 
Comments on National Pollutant Discharge Elimination System, Coolrng Water Intake Structun~s at Existing 
Facilities and Phase I Fm:ilities, 76 fed. Reg. 22, 174 (April 20, 2011.\, Docket No. EPA-HQ-OW -2008-0667 at 
1 % (Aug . t 8, 20 1 1 ) , a va i /a b I e 111 b!!n;f.Ll.r.llii.!l1:!.111t,rnrn/i1.Y.nLU\<Jl!!11l:i1lll2i!!l 20 l.l'zc.? F «rm 2!11.LLJ.4 Z.b_c11~lf 
(hercinafh~r. "Riverkccpcr, ct :11., Co111me111s"). The groups cite Defenders 1~( Wildl!fi· I' . EPA. 882 F.2d 1294, 
1100 (8th Cir. 198()), hut that decision is inappositc . Oefe11der.1 involved allegation~ that EPA WilS liabh: for 
incidental u1kcs caused by gra11ti11g Fl FR A n:gislration~ ror use or strychnine pcslicitks, rwl failure lo consult. 
Mon:ovcr, hi.:re EPA is 1101 aulhorizi11g activity but rnthcr is placing n:striclions on activity (CWIS Opl:1Htio11s). 
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effects. Such an approach is not only unworknblc, it is unsupported by the legislative history 
and inconsistent with the ESA. 10 Thal approach would remove the operation of existing 
cooling water structures from the environmental baseline, with no lawful basis for doing so. 
Thus, EPA and the Services should not hold priv<1te discussions to devise potential 
requirements more protei'live of listed species under the guise of sec1ion 7 consultation, but 
must instead focus 011 whether the proposed rule is likely to cause jeopardy or adverse 
modification . Under the Act, the Services ' regulations, and the Handbook, the conlinuing 
l>pcrations of cooling waler inlake slructures (which predate the proposed sectio11 316(b) rule) 
form the baseline, und the effects of the rule mus! be measured against that baseline. See 50 
C.F.R. § 402.02; Handbook at 4-22. 

Cnnsul1ing 011 whether an alternative version of the proposed 111le could be even more 
beneficial ltl listed species, rnlher than 011 the effects of the rule as proposed, would result in 
an unworkable, precedcnt-selli11g standard for section 7 consultation. For every protective 
regulation, the action agency would have to consult with the Services on what more could be 
done to protect listed species, and any adverse effects that would remain ajier the rule would 
be attributed to tile rule even though not caused hy the rule. Such an approach is nol 
supported by prel'.edenl or law. The ESA consultation procedures do not require agencies to 
lake actions 1ha1 maximize benefils to listed species: they prohibit agencies from jeopardizing 
species. S1v. Ctr.jiJ1· 11iologirnl Diversity v. U.S. Bureau ofReclamation, 143 F.3J 515, 52:1 
(9th Cir. 1998) (ESA section 7 does not require FWS to "pick the best alternat.ivc or the one 
lhal would most effectively protect the Flycutd1cr from jeopardy."). 

In sum, the agencies arc required to treat the continued operation or regulated cooling water 
intake slrndurcs as currently regulated as part 01· the environmental baseline and may not 
attribute ongoing baseline cffccls to the sectio11'.1I6(b) rulemuking. Moreover, under ESA 
scctio11 7(a)(2), the agencies mu st consult to ensure that the ugency action is "not likely Lo 
jeopardize the continued existence of any [endangered or threatened] species or result in the 
destruction or adverse nrndificalion of habitat." 16 U.S.C. § l 536(a)(2). It is inconsistent 

it1 16 U.S.C ~ l.'i]6(a)l2) (agency shall co11s11l1011 "aclion authorized, funded or carried out /Jys11d1 
ugn1cy") (c111phasis added); S. Rep. No. 95-874 a1 6 (May 15, l 978) Federal agencit!s haw a n:sponsibility tu 
idicnltl'y a~~ tivi1ics and progrn111s 11'/ricli they wrdcr/(l/ie Lhal may afft:ct Jisteli spet:ics or their critical habitat und to 
1\•quesl coi1sullalio11 with lhe Services rn11ccrni11g I hose acli vilii,js ur programs. Thus, the consultation rroccss 
111usl b1: i11i1ialt!d at that point in 1h1: implc1111.:111a1inn of lhc action whcrt: the Federal agency tirsl recognizes 1hut 
the II ( 1il'i1r 111ay haw a detrimental dkcl 011 a species or its critical habitat.) (emphasis added). 



HuNIDN 
WILLIAMS 

Administrator Regina McCarthy 
Ms. Donna Wieting 
Mr. Gary D. Frazer 
October 25, 20 I 3 
Page 12 

with and unsupported by the ESA for the agencies to "consult" on whether the action agency 
could further increase the benefits of an action . 

C .811LA!1alysis of Baseline E11Y.i.LQnll1~11tal_Co11dilions oUh£...Effec!Ji_Qf tfle 
Promised Rule Must Be Based on_Scienlific Data. 

As explained above, the baseline includes the potential effects to threatened and endangered 
species and critical habitat of the continued operntion of intake structures as currently 
regulated. The scope of the consultation on the effects of EPA' s new sect ion 3 I 6(b) rule is 
limited to effects of only that action, narnely reduc..:ecl impingement and cntrainment resulting 
from the proposed impingement mortality performance standard and site-specific entrainment 
requirements. When analyzing baseline effects and any effects of the proposed rule lo be 
added to the baseline, EPA must use the "best scientific and commercial data available." Id. 
The Supreme Courl emphasized, in Bennett v. Spear, that the "obviou<; purpose of the 
requirement lhat each agency 'use the best scientific and commercial d<tta available' is Lo 
ensure that the ESA not be implemented haphazardly, on the basis of speculation or surmise." 
Bennett v. Spear, 520 U.S. 154, 176 ( 1997). 

We are c..:oncerned that, despite the plain requirement Lo use scientific data rather than rely 
upon speculation or surmise, the BE is characterized by a lack of such data. The BE 
repeatedly notes uncertainty as lo locations of facilities with intake structures, and a "dearth of 
!impingement and entrainment morlalily] monitoring data." BE at 8, 37. fn particular, EPA 
lists eight main sources of uncertainty with rcspec..:t to effects on individual species, including: 
lack of data on the universe of facilities to be regulated; uncertainly with respect to I.he 
location of facilitics relative to associated listed spedes habitat; variability of facilities' intake 
structure water withdrawal volume; lack of data with respect to the location and depth of 
intake structures within receiving waters; variability with respect to the nature and degree of' 
required intake structure modifications; variability with respect lo the accuracy of habitat 
delineations; variability with respect lo beneficial effects among functional groups; and 
uncertainty with respect to the size or importance of listed species habitat that may be 
affected. Sl'e BE at 89. 

In an a!Lempt lo be "highly conservative" in its assessment of baseline effects or effects of' the 
proposed rule, BE at 20, EPA appears to have resorted to speculation and surmise rather tha11 
scientific data. For example, EPA noted the "high degree of geographic uncertainty" as lo the 
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location of facilities that may be subject to the proposed action, and the unavailability of 
relevant data regarding possible overlap of these facilities with the habital of listed species. 
Id. EPA acknowledged that, for 111any l'aeilities, 1he "specific environmental settings, baselirn.~ 
lechnolugies used 10 reduce the cffecls of CWIS, any prior consultation wilh the Services 
(through other permitting prngnuns, for example) and characteristics of receiving waters are 
unknown." Id. EPA thus engaged in a "worst case analysis" when assessing the potential 
overlap of existing cooling water intake slrnclurcs (baseline conditions) and listed species. Id. 
at 54. Worst case analyses, and other forms of speculation or surmise, are no substitute for 
thl:! requirement to use the "hest scientific and commercial data available" in analyzing effects 
of baseline conditions (much less effects of the proposed rule). 16 U.S.C. § I 536(a)(2). 

HI. The Agendcs Should Conclude Consultation On the Section 316(b) Rule With a 
"Not Likely to Adversely Affect" Concurren('e Or A "No Jeopardy" Biological 
Opinion. 

The Services should issue a "not likely to adversely affect" concurrence for EPA's proposed 
section 316(b) rule because, as explained above, the proposed section 316(b) rule will have 
only "completely beneficial" effects on listed species. Notwithstanding the fact that informal 
sec1ion 7 consultation should have been the proper consultation avenue in this instance; when 
formal consultation is undertaken, as it has been for the section 316(b) rule, consultation may 
be similarly concluded with a "not likely to udversely affect" concurrenc..:e. 50 C.F.R. § 
402.14(1)(3). Such an approach would save significant time and costs, and is the far more 
appropriate course of action here. Otherwise, the consultation must conclude with a 
"biological opinion" from f·WS or NMFS, which slates the opinion of the Service whether 
jeopardy to listed species or adverse 111odificalion of critical habitat is likely . Id. * 
402.14(1)( I). If' the Services choose lo issue a biological opinion, based on 1he facts in the 
ad111i11istrn1ivt~ rccL1rd and 1he law, !hal biolllgical opinion must find that no jeopardy or 
udvcrsc mmlification will ocl:ur as a result or the seclion 3 J 6(b) rule. 

11' the Services com:lude in a biologirnl opinion that no jeopardy or adverse modification will 
occur, the action may proceed as proposed in compliance with section 7(a)(2). Only if a 
biological opinion concludes that the proposed action will result in jeopardy to one or more 
listed species or in adverse modification to designated critical habitat (both of which are 
prohibited hy ESA section 7) is there a basis l'or the Services to suggest "reasonable and 
prudent alternatives" ("RPAs"). 16 U .S.C. ~ 1536(b)(3)(A). 
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To "jeopardize" means to take action that would be expected to "reduce appreciably the 
likelihood of both the survival and recovery or a listed species in the wild by reducing the 
reproduction, numbers, or distribution of that species." 50 C.F.R. § 402.02. Courts have 
made clear that distinguishing between the environmental baseline and the 11ew effects of the 
agency action is essential to determine whether agency action will jeopardize listed species. 
Effects that pre-dale the agency action are not a basis for jeopardy or adverse modification. 
"Agency action can only 'jeopardize' a species' existence if that agency action causes some 
deterioration in the species' pre-action condition." Nat 'l Wildl(f'e Fed'11, 524 F.3d at 930. The 
Lenn jeopardize "implies eausation, and thus some new risk of harm." ld. (emphasis added). 
Accordingly, even where a species is already in jeopardy, "[a)n agency may still take action 
Lhat removes a species from jeopardy entirely, or that lessens the degree of.jeopardy." Id. 
(emphasis added). 

EPA explained during informal consultation that the proposed section 3 I 6(b) rule does not 
present any new risk of harm to listed species: ils restrictions on cooling water intake 
structures result only in beneficial impacts. Even (f'the continued existence of some species 
were already in jeopardy and would remain in that state after the section 3 I 6(b) rule 
requirements Lake effect, the rule itself will not "jeopardize" those species because it would 
only "lessen[l the degree of jeopardy." Id. 

Additionally, whether or not EPA could adopt a section 316(b) rule that is more protective of 
listed species does not alter the outcome of the jeopardy analysis in this case, because the rule 
itself does not result in jeopardy or adverse modification. Again, the ESA does not. require 
agency actions to maximize benefits to listed species; it merely prohibits theri1 from 
jeopardizing species. See Sw. Ctr. for /Jiolo8ical Diversity, 143 F.3d at 52:1. Thus, the 
Services must limit their jeopardy analysis 10 whether the incremental effect of the section 
3 16( h) rule, considering the environmental baseline, jeopardizes the cont i nuecl existence of 
listed species or adversely modifies critical habitat. Because the seetion 316(b) rule will have 
only beneficial effects, should the Services elect to prepare and issue a biological opinion 
(which, as explained above, is neither warranted nor required under 50 C.F.R. § 402.14(1)(3)), 
the biological opinion must conclude that no jeopardy or adverse modification will occur, and 
the section 3 I 6(b) rule must be allowed Lo proceed <Is proposed. 
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IV. The Consultation Process Musi Not Result in the Imposition of New Restrictions 
to the Final Section 316(h) Rule. 

ESA consultation procedures provide no bus is f'or t.he imposition of additional restrictions 
where, as here, only beneficial effects will occur. Thus, the consultation process should nol 
result in the imposition of new restrictions in the final section 3 I 6(b) rule. 

Even in cases (unlike here) where a proposed aclion will result in jeopardy or adverse 
modification (thus perrnilling the Services to suggest RPAs), the Services may not suggest 
alternatives that exceed the action agency's authority. Any RPA suggested in a biological 
upinion must be able to "be implemented in a manner consistent with the intended purpose of 
the aclion, ... consistent with the scope of the Federal agency's legal authority and 
jurisdiction. [and I economically and technologically feasible .... " 50 C.F.R. § 402.02. 11 

Thus, even ii. a jeopardy opinion could be reached in this case -- which il could not - the 
Services would not have the authority to attempt to override EPA's determinations that, for 
example, performance standards based on closed-cycle cooling are not feasible. Thus, even in 
such a setting, EPA would be required to reject any approach to modify the draft rule to 
require existing facilities to meet closed-cycle cooling performance standards, and to "obtain 
the opinions of ils sister federal agencies 011 the Proposed Rule's impact upon threatened and 
endangered species and the advisability or reasonable and prudent alternatives, such as a 
nationally uniform closed-cycle cooling standard." 1

' "EPA concluded that closed-cycle 
cooling is not tile best technology available for minimizing adverse environmental impact on 
a national basis. The record shuws lhal closed-cycle cooling is not praclically feasible in a 
nurnber of circumstanc:es." 76 Fed. Reg. at 72,207. 

Nor can the agencies add restrict ions to the final section 3 I 6(b) rule arising from closed-door 
consultation procedures, ralher than public notice and comment rulemaking procedures, 
without violating the APA. Under 1hc APA, "if Lhe final rule deviates too sharply from the 
proposul, a!Teclcd parties will be deprived of notice and an opportunity 10 respond lo the 

11 The Ha11dhuok emphasizl'.s cooperaLion with action agencies when c.Jelermining Rf' As, and 
aclrnowlcdges that action agencie'> lwv1~ Ille "projet:t expertise necessary 10 help i<lenlify reasonable and prudenl 
alternatives." HandlJouk at 4-7. Accordingly, Llii;: J-l<tndbook provides thal action agencies "should be giVt'n 
every opportunity 10 assist in developing,. RPI\~. and that "l0Jfle11 they are the only ones who can determine if 
<lll ahe111ativ1.: is withi11 theii legal authority anJ jurisdii.:tion, and if it is economically and technologically 
feasible." Hand hook ill 4-,l:l. 

12 Riverkeepc1, ct al ., Co111m~11Ls at vii. 
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proposal." Small Refiner Lead Phase-Dmv11 Task Force v. EPA, 705 F.2d 506, 547 (D.C. Cir. 
1983). To comply with the APA, the final rule must be a "logical outgrowth" of the proposed 
rule. United Steelworkers of America v. Marshall, 647 F.2d 1189, 1315 (D.C. Cir. 1981 ). 

V. Conclusion 

ln sum, formal consultation on the section 3 I 6(b) rule is unwarranted and should be promptly 
concluded with a not likely to adversely affect concurrence. 50 C.F.R. s 402. 14(1 )(3). If the 
agencies nonetheless continue with formal consultation, they must evaluate the effects of the 
proposed section 3 I 6(b) rule based 011 changes to current baseline conditions today, not based 
on whether baseline conditions continue or on additional rest.rktions that the Services may 
believe that EPA could impose in the new rule. Because the proposed rule will have only 
completely beneficial effects, the Services should conclude consultation with a "not likely to 
adversely affect" concurrence or a biological opinion finding that no jeopardy or adverse 
modification will occur as a result of the rule. 

We hope that the agencies will work lo address the issues set forth in this letter during the 
consultation. If you would like to discuss this matter further, plcuse contact Kristy Bulleil at 
(202) 955-1547 or Andrew Turner at (202) 955--1658. Thank you for your atle11Lio11 to this 
matter. 

. .J"·- Kristy A. N. Bu lleit 
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